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Introduction
In June 2002, Israeli military forces began the construction of a people
separation barrier in the Occupied West Bank. According to the Israeli
Occupation Forces (IOF), the so-called “security” Wall is a military
necessity and a security measure for the defense of Israel: its official aim
is to ensure the safety of Israeli citizens living within the Green Line and
settlers in the OPTs, by controlling the movement of Palestinians into
Israel and Israeli settlements.
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The Wall will negatively impact on the lives of thousands of Palestinians. The route of the
Wall, the so-called “security barrier,” is allegedly determined by security needs based on the
topography of the land, with efforts purportedly made to reduce the harm on individual land
owners when possible. In point of fact, however, there are clear political and demographic
objectives that govern the location and manner of construction as well as eventual impact of
the Wall.
Perhaps the most serious effect of the construction of the Wall is the massive destruction of
Palestinian property that it entails,1 and the effective annexation of the Palestinian land lying
to the west of the Wall to Israel.
Consisting of alternate stretches of walls, fences and other obstructions such as trenches
and barbed wire, which are easily movable, the final route of the Wall is intended to divide
the entire West Bank from Israel and settlements within the West Bank, in a manner not
dissimilar to the fence that encircles the Gaza Strip. Yet in reality, the Wall does not follow
the route of the Green Line that demarcates the Israeli border with the West Bank but, rather,
lies in its entirety inside the West Bank, winding its way through the occupied territory,
isolating many thousands of Palestinians from their lands and thousands of others from the
rest of the West Bank.
Therefore, the major violation of international law, is the unilateral demarcation of a new
border with the West Bank and, thereby, and the effective annexation of occupied land,
which is illegal under the laws of war.
The Wall, as well as the occupation itself in its wider context, compromises a wide collection
of violations of human rights and international law. Violations include the principle of
collective punishment, the seizing of private property by an occupying power, demolition
of houses to build the wall, the violation of such basic human rights as the right of work and
freedom of movement, and the separation of people from their families, and other violations
of basic human rights.
The various violations of international law are a logical and predictable continuation of the
violation of international agreements – the 1947 UN partition plan for Palestine – that led to
the foundation of Israel in 1948, and the annexation of Jerusalem. Indeed, the actual effect of
the Wall is to ensure that further tracts of Palestinian territories are de facto annexed to Israel,
and to diminish even further the possibility of creation of an independent and sovereign
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Palestinian state in the West Bank and Gaza, through creating facts on the ground that
prevents any possibility of Palestinian territorial contiguity. The huge scale and the permanent
nature of the wall constitute a grievous attack on the right of the Palestinian people to selfdetermination. The creation of the Wall is also the culmination of a “separation” policy
that is racist in its origin, and is intended to establish a communal and political pattern of
domination of the area in the interest of Jewish settlers, and at the expense of its indigenous
population. This policy is even more insidious than the apartheid policy attempted in South
Africa, which was roundly condemned and eventually abandoned as racist and unjust.
It must be understood that the system of Israeli occupation culminating in the Separation
Wall constitutes more than the sum of violations it encompasses but proceeds to solidify in
law and on the ground a system as oppressive, unjust and racist as it is illegal. It is important
to keep this in mind even as we enumerate the specific instances of violations entailed by the
construction and operation of the Wall.
This paper will examine whether the construction of the Wall in the Occupied West Bank is
consistent with Israel’s obligations as an Occupying Power towards the protected persons,
namely the Palestinian population of the West Bank and Gaza, under its control since the
1967 occupation. It will detail the international law, humanitarian and human rights law,
applicable to Israel as the occupying power. Furthermore, the paper will examine Israel’s
rights and duties, under international humanitarian law, towards the property of the occupied
persons, and if the wall can be considered a real military necessity for Israel and not just a
disruptive political move.

Legal Situation in the Occupied Territories

Since the Occupied Territories have never been formally
annexed by the state of Israel (except East Jerusalem), the laws
applicable in those areas at the time of occupation remain
in effect. Since the IOF maintains control of these areas,
laws in effect are changed through military orders. From the
beginning of the occupation in 1967, the IOF amended many
of the Jordanian and Ottoman laws pertaining to property
rights through military orders. These changes have allowed for
the transfer of large amounts of land to state ownership, with
limited protections and remedies available to land owners.
Although the requisitioning of property was normally done on
a temporary basis, much of the confiscated property has been
transferred to Jewish settlements or used for the construction
of by-pass roads serving Jewish settlers exclusively, which has
led to a de facto expropriation of the property in violation of
international law.
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International humanitarian law is composed of the Hague Convention of 1907 (Hague
Regulations) and the Geneva Conventions of 1949 and its Protocols. Together these
conventions govern conduct during armed conflict. Particularly important are the provisions
concerning administration of occupied territories and treatment of civilians.
Specifically, the Hague Regulations forbid expropriation of property belonging to residents of
occupied territory, oblige the occupying state to ensure public order and safety, and prohibit
collective punishment.2 The Fourth Geneva Convention provides protection for civilians
during conflict. In particular, it prohibits violent acts against residents of occupied territories,
injuring the dignity of civilians, and acts of retribution and collective punishment, as well
as protection of private property.3 Derogations from these conventions due to emergency
situations are not acceptable since, by nature, the conventions were drafted specifically to
apply in emergency situations, unlike other human rights conventions.
The Israeli Supreme Court has accepted the 1907 Hague Regulations as being part of
customary international law enforceable in Israeli courts.4 It has argued, however, that it
cannot apply international treaties until the Knesset enacts legislation incorporating the treaty
into domestic legislation. However, customary international law, unlike treaty-based law, is
binding on all states regardless as to whether they ratified treaties, because the principles of
such law reflect the accepted status of certain practices maintained by the majority of States.
The Supreme Court has agreed the Hague Regulations apply in the Occupied Territories
under their status as customary international law and has reviewed state action in the
Occupied Territories pursuant to its provisions. In particular, Israeli authorities have based
requisitions of property on a provision of the Hague Regulations which allow an occupying
power to seize private property for military needs in time of war.5
As to the IV Geneva Convention, the Israeli Government’s official position is that it is not
fully applicable in the Occupied Territories, despite the fact it was signed and ratified by
Israel. This opinion is based on the theory that the annexation of the West Bank and Gaza
Strip by Jordan and Egypt was never recognized internationally; so there was no “legitimate
ousted sovereign.”6
The claim of non-applicability of the Convention to the Occupied Palestinian Territories has
been rejected by the International Committee of the Red Cross (ICRC), as well as by Israeli
and other experts in International law. The ICRC has argued that “the Geneva Convention is
not concerned with the sovereignty of parties to a conflict. The Geneva Convention applies
to all cases in which territory is occupied in the course of an armed conflict, irrespective of
the status of that territory.”7
In 1990, the United Nations Security Council passed Resolution 681 that called on the Israeli
government to ‘accept the de jure application of the Fourth Geneva Convention’ to the
occupied territories. In 2001, the UN General Assembly in Resolution 56/60 reaffirmed that
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the IV Geneva Convention is applicable to the Occupied Palestinian Territories, including
Jerusalem and other Arab territories occupied by Israel since 1967.
In December 2001, the High Contracting Parties to the Geneva Conventions reaffirmed
that the Convention is applicable to the Occupied Territories, and called on Israel to refrain
from undertaking grave breaches of the convention, such as extensive destruction and
appropriation of property not justified by military necessity.
In conclusion, Israeli courts apply the Hague Convention de jure to the West Bank and
the Gaza Strip, but Israel does not consider the IV Geneva Convention applicable there;
furthermore, Israel totally refuses to apply occupation law in general to East Jerusalem.
Despite the continued refusal to acknowledge the formal applicability of the IV Geneva
Convention, Israeli authorities have repeatedly stated their intention to respect unspecified
“humanitarian provisions” of the Convention. However, it is unclear what this commitment
amounts to in practice.
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The main body of human rights law is to be found in the 1948 United Nations Universal
Declaration of Human Rights (UDHR), the 1966 International Covenant on Civil and Political
Rights (ICCPR) and the 1966 International Covenant on Economic, Social and Cultural Rights
(ICESCR). Together, these bodies of law address the most fundamental human rights.
As the UDHR is a declaration of principals and not an actual treaty, there is no requirement
of ratification by states. Israel ratified both the ICCPR and ICESCR in 1991, but it contended
that neither the ICCPR nor the ICESCR apply in the OPTs, despite the fact it has ratified both
treaties.
One argument against the applicability of human rights law to Israeli conduct in the
territories is that human rights law is concerned only with a state’s treatment of its own
nationals inside its borders, not its treatment of aliens. This doctrine has been rejected
by modern human rights treaties. The ICCPR applies to “all individuals” within a state’s
“territory and subject to its jurisdiction.”8 This provision makes clear that both nationals and
aliens are covered by the Covenant and that a state’s obligation to protect human rights is not
necessarily limited to its territory, but also extends to people within its jurisdiction.9 In this
sense, the term jurisdiction includes presumably Israel’s extraterritorial jurisdiction, which,
the Interim Agreement makes clear, can extend to people in the West Bank and Gaza Strip.10
This language is typical of most major human rights treaties,11 and these instruments establish
a baseline of human rights to which all people, citizens and aliens, are entitled.
The UN bodies responsible for monitoring implementation of the treaties, the UN Human
Rights Committee and the UN Committee on Economic, Social and Cultural Rights, have
both affirmed that each signatory of the treaties is obligated to apply them to all persons
under their control, regardless of sovereignty issues.12 This clearly applies to the current
situation in the Occupied Territories.
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The construction of the wall has entailed the destruction of vast amounts of property, notably
private agricultural land and olive trees, wells, citrus groves and hothouses; agricultural
land upon which many thousands of Palestinians rely upon for their survival. The IOF have
confiscated at least 14,680 dunums of land in order to construct the “security” Wall. The first
phase alone will result in the confiscation of over 120,000 dunums, which represent about
2% of the West Bank.13
Further agricultural land adjacent to the Wall has been declared off-limits to Palestinians,
rendering it useless.
The property that is being destroyed is located in an occupied territory, and therefore
accorded protection under Article 53 of the IV Geneva Convention. Property in occupied
territory is also accorded protection under the Hague Regulations.
Specifically, under the title of ‘Hostilities’, article 23(g) of the 1907 Hague Regulations,
provides that the destruction or seizure of an enemy’s property is ‘especially forbidden’,
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unless ‘imperatively demanded by the necessities of war.’ In the
section addressing military occupation, article 46 of the Regulations
explicitly affirms that, ‘Private property cannot be confiscated.’
And article 52 states that an occupying power may not confiscate
property unless it is for ‘the needs of the army of occupation.’
Furthermore, article 53 affirms that an army of occupation may
only take possession of ‘all movable property belonging to the
state that may be used for military purposes,’ while article 55 of
the Regulations requires that public property located in occupied
territory must be administered ‘in accordance with the rules of
usufruct.’
With regards to the Geneva Convention, article 53 prohibits
the destruction of real or personal property ‘except where such
destruction is rendered absolutely necessary by military operations.’
The official commentary to the Convention interprets the stated
exception in article 53 to mean that ‘The occupying forces may
therefore undertake the total or partial destruction of certain private
or public property in the occupied territory when imperative military
requirements so demand.’ The core of article 53 of the Convention,
originating in article 23(g) and article 46, as well as the prohibition of
collective penalties in article 50 of the Hague Regulations, are rules
of customary international law.14
The Convention furthermore defines ‘extensive destruction and
appropriation of property not justified by military necessity and
carried out unlawfully and wantonly,’ to be a grave breach if
committed against property protected by the Convention. To
constitute a grave breach, ‘such destruction and appropriation must
be extensive.’15
Other examples of the legal protection of property can be found
in the Statute of the International Criminal Tribunal for the Former
Yugoslavia (ICTY). The Tribunal may exercise criminal jurisdiction
over individuals’ accused of committing the Grave Breach of
extensive destruction of property.16
Also, the Rome Statute of the International Criminal Court (ICC) has
consolidated the protection of property under international law.
Article 8 of the Rome Statute affirms that Grave Breaches of the 1949
Conventions are to be considered as War Crimes.
More specifically, article 8(2)(a)(iv) states that the Grave Breach of
extensive destruction and appropriation of property is a War Crime.
And article 8(2)(b)(xiii), declares that ‘Destroying or seizing the
enemy’s property unless such destruction or seizure be imperatively
demanded by the necessities of war,’ to be a serious violation ‘of the
laws and customs applicable in international armed conflict,’ and
thus a war crime.
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The Israeli Military Necessity

In order to obtain the land necessary for construction of the security barrier, private
property is being requisitioned pursuant to military orders signed by the Military
Commander of the West Bank and based on military and security needs. In particular,
the security barrier is said to be aimed at preventing suicide bombers from entering
Israel.
The military orders, on their face, as said to apply until either 2003 or 2005, but they
may be extended without limitation. Although Israel has not officially claimed indefinite
ownership of the land upon which the wall is being built, the confiscation orders do
claim that ‘the sole proprietorship of them will be given to the Land Officer in the
Central Command via the Office of the Headquarters for Ministry of Defense Matters
at the Civil Administration’ for as long as the Orders are valid. The massive physical
nature of the Wall, which exceeds in height and massiveness the Berlin Wall, argues
against it being a temporary security measure.
Most of the land confiscated has been from areas designated Area C under the Oslo
accords. While the Interim Agreement signed in 1995, forbids either side from changing
the status of land until a final settlement, or from any action that would prejudice the
outcome of the negotiations, the Israeli government has not, in the past, considered
the construction of settlements or roads as changing the status of the land under the
Agreement.
According to the Israeli Army, land bordering the security barrier would remain fully
accessible to property owners, but the military reserves the right to restrict access
for military or security reasons. Past experience tells us that this is an exception that
swallows the rule, and that while special , time- bound permits may be given to
individuals to gain access to their lands in some instances, this access will be temporary,
can be withheld summarily, and becomes a tool of control over the population rather
than reflecting their right to access.
Article 52 of the Hague Regulations allows for the requisitioning of property in occupied
territories if it is ‘for the needs of the occupying army.’ The requisition orders pertaining
to land upon which the “security” Wall is being built, fail to satisfy this test: the Wall
is not being built for the ‘needs of the occupying army’ but rather to serve the broader
“separation” policy of the Israeli State.
It has already been established that while the private land upon which the wall is being
built may have been officially ‘requisitioned,’ the intent and effect is that of permanent
confiscation, and therefore must be treated as such.
Article 53 addresses the unlawful destruction of property but not its unlawful
appropriation. Neither the confiscation nor requisitioning of land in and of itself can be
regarded as destruction. However, land that has been requisitioned or confiscated is not
exempt from the prohibition on the destruction of property enumerated in article 53.
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Article 53 of the IV Geneva Convention prohibits the destruction of real or personal property
by an occupying power ‘except where such destruction is rendered absolutely necessary
by military operations.’ Likewise, Article 23(g) of the Hague Regulations provides that the
destruction or seizure of an enemy’s property is ‘especially forbidden’, unless ‘imperatively
demanded by the necessities of war.’
Military necessity means the absolute requirement for measures essential to attain the goals
of war, whose measures have to be lawful in accordance with the laws and customs of war.17
A rule of the law of armed conflict cannot be derogated from by invoking military necessity
‘unless this possibility is explicitly provided for by the rule in question.’18
The Official Commentary to the Fourth Geneva Convention warns that ‘unscrupulous
recourse to the clause concerning military necessity would allow the occupying power
to circumvent the prohibition set forth in the convention.’ Ian Brownlie has stated that as
the state making a claim of military necessity was regarded as the judge of the situation,
‘necessity merely appeared as the window dressing of raison d’etat.’19
Israeli actions have confirmed the warnings of the ICRC Commentary and of various
academics, as it has repeatedly justified illegal acts of its military in the OPTs, by claiming
that such actions were demanded by ‘military necessity’. Brownlie stated, already in 1963,
that the weight attached to a claim of necessity has been reduced with the growing authority
of international law. This is certainly true, considering the growing jurisprudence of the
international criminal tribunals for the Former Yugoslavia and Rwanda, or the recent coming
into force of the Rome Statute of the International Criminal Court.
As stated above, the properties destroyed to facilitate the construction of the wall, are
protected under both The Hague Regulations and the IV Geneva Convention. The
confiscation and the destruction of private Palestinian property has been justified by the
Israeli Authorities as an absolute necessity for military operations.
But the wall is not intended to act toward the military defeat of the enemy; the wall is being
constructed on occupied territory, in order to protect Israeli civilians within Israel, and in the
settlements rather than being a military measure taken to advance the position of the Israeli
Army. Its main aim appears to be the consolidation of Israel’s grip on the West Bank.
In addition, it is unconceivable that the wall can be considered as a military necessity, when
Israeli forces already exercise military control over every large Palestinian town, through
checkpoints, curfews and closures.
Furthermore, the Israeli authorities cannot justify their actions with military necessity,
because the construction of the wall violates several rules of international humanitarian laws
we have already seen. The destruction of property violates the rights of the local Palestinian
population as promulgated in international humanitarian law.
The harm given to the civilian Palestinian population, with the destruction of agricultural
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land, and the imposition of closures in areas next to the wall, as well as the de facto
annexation of the occupied territory west of the wall, demonstrate that the harm to protected
persons and their property is concrete, and clearly disproportionate to the alleged military
necessity of the “security” Wall.
Above all else, a permanent feature of the policy of erecting the Wall is that Jewish
individuals residing in the Occupied Territories will have easy unfettered access through the
Wall to Israel, while non –Jewish residents will be kept out. Israeli citizens can also traverse
the Wall into the occupied territories at will, but Arabs from the occupied territories (and
possibly from Israel itself) can be denied the same access. The entry points through the wall
in both directions will be controlled on the basis of political-racist criteria. This is precisely
the situation of the Wall in Gaza today. Israeli settlers and their Jewish supporters enter into
Gaza and leave it at will, but Arabs, both from Gaza and East Jerusalem, the West Bank or
Israel need special security clearance to be permitted into or out of Gaza.
Lastly, the Israeli Courts have frequently examined the security aspects of acts of the Israeli
Military in the Occupied Territories.
For instance, in the Elon Moreh case, the military order is similar to the military order of
the Wall. The Israeli High Court declared that the military order for the requisitioning of
Palestinian land is invalid in that case, holding that under Israeli administrative law political
grounds are improper if they are the primary purpose for a decision by the military. In the
Moreh decision, the Court held that the dominant consideration for the military order had
been political, and therefore, even if the military subsequently supported the decision for
military reasons, the order was invalid.
Indeed, the actual effect of the Wall is to ensure that further tracts of Palestinian territories are
de facto annexed to Israel, and to diminish the possibility of the creation of an independent
and sovereign Palestinian state in the West Bank and Gaza by preventing the possibility
of territorial contiguity. The huge scale and the permanent nature of the Wall constitute a
grievous assault on the right of the Palestinian people to self-determination.
1 An estimated 14,680 dunums of the West Bank most fertile agricultural land is to be destroyed in the first
phase of the construction and at least another 121,000 will be isolated from communities.
2 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the
Laws and Customs of War on Land. The Hague, 18 October 1907 (Hague Regulations), Articles 43, 46, 50 and
55
3 Convention (IV) relating to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949 (Fourth
Geneva Convention), Articles 27, 33 and 53
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(1979) 337
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Agreements,” Oxford University Press, Oxford, 2000, 34. See also article 2 (1) and (2) of the IV Geneva
Convention. The reason for such an interpretation lies in the concept of “legitimate outsted sovereign”.
Israel’s logic is that a party to the Geneva Convention can invade and occupy a state that is not party to the
Convention, or a populated area that is terra nullius, and conduct the occupation without regard to the IV
Geneva Convention. This interpretation is inconsistent with the humanitarian purpose of the Convention, and
it is inconsistent with Pictet’s authoritative commentary on article 2, “In case of war being declared or of armed
conflict, the Convention enters into force; the fact that the territory of one or other of the belligerents is later
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12 “Concluding Observations of the Human Rights Committee: Israel 18/08/98,” Committee on Human Rights,
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and Cultural Rights: Israel. 04/12/98,” Committee on Economic, Social and Cultural Rights, E/C.12/1Add27 (4
December 1998).
13 See i.e. ‘Know the Facts About the Wall,’ Produced by the Palestinian Environmental NGOs
Network(PENGON)/ Apartheid Wall Campaign available at http://www.pengon.org/wall/fact-march-2003.pdf.
14 Theodor Meron, ‘Human Rights and Humanitarian Norms as Customary Law, Clarendon Press, Oxford,
1989, 46-7.
15 Jean S. Pictet ‘Commentary: IV Geneva Convention,’ International Committee of the Red Cross, Geneva,
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16 In the Kordic case the ICTY considered the crime of extensive destruction of property not justified by military
necessity, under Article 2(d) of the Statute, which declares Grave Breaches of the Geneva Conventions to be
war crimes. The ICTY held that while Article 23(g) of the Hague Regulations covers all property in the territory
involved in a war, the protective requirement set forth in Article 53 of Geneva Convention IV represents an
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Chamber III, 26 Feb. 2001, para. 337.
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Nijhoff Publishers, Geneva, 1987, 393.
18Ibid
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